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Must 25 Percent of the Gross Estate Be 
Elected Under Special Use Valuation?
-by Neil E. Harl*  
	 A	dispute	between	the	Internal	Revenue	Service	and	an	estate	in	1988	that	first	raised	
the question of whether it was necessary to elect at least 25 percent of the gross estate 
for special use valuation1 has erupted again in the same federal jurisdiction, the Central 
District of Illinois.2 The outcome, thus far, is the same as in the 1988 case (a decision in 
favor	of	the	estate).	However,	a	final	decision	in	the	case	was	held	in	abeyance	pending	
resolution of issues relating to the requirement as to the degree of formality needed for 
“an arrangement calling for material participation” by an eligible party.3
The 2012 case
 The latest decision, Finfrock v. United States,4 involved a decedent who owned four 
tracts of farmland at the time of her death totaling 704.71 acres.5 The heirs, soon after the 
decedent’s death, agreed to sell three of the tracts but to retain tract #4 and apply special 
use valuation to that tract of 165 acres. That tract, with an adjusted value of the gross 
estate of $402,930 comprised approximately 15 percent of the adjusted value of the gross 
estate.6
 The Internal Revenue Service, in examining the Form 706 containing the special use 
valuation election, objected to the election on the grounds that the regulations7 required 
not only that the adjusted value of the qualifying property must exceed the 25 percent 
threshold, but the value of the real property for which the executor of the estate makes the 
election must also exceed the 15 percent threshold.8 The estate countered with the assertion 
that the regulation was invalid, which was the holding in the 1988 case on the same issue.9 
Thus, the key question was whether the regulation was valid. 
Guidance for validity of regulations
 The District Court in Finfrock v. United States10 stated that the parties to the case agreed 
that the appropriate test for determining whether a regulation is valid was that articulated 
in Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc.11 which was not the 
test applied in Miller v. United States.12 Under the Chevron test, the District Court stated 
that, when reviewing an agency’s interpretation of a statute it administers, the court is 
to	first	determine	“whether	the	Congress	has	directly	spoken	to	the	precise	question	at	
issue.”13  As the District Court stated, if the intent of Congress is clear, both the court and 
the agency “must give effect to the unambiguously expressed intent of Congress.”14  If, 
however,	the	statute	is	silent	or	ambiguous	with	respect	to	the	specific	issue,	the	question	
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 11  467 U.S. 837 (1984).
 12  680 F. Supp. 1269 (C.D. Ill. 1988).
 13  Finfrock v. United States, 2012-1 U.S. Tax Cas. (CCH) ¶ 60,641 
(C.D. Ill. 2012). See Emergency Services Billing Corp. v. Allstate 
Ins. Co., 668 F.3d 459, 465 (7th Cir. 2012) (identifying the two-part 
Chevron test).
 14  Chevron U.S.A., Inc. v. Natural Resources Defense Council, 
Inc., 467 U.S. 837 (1984).
 15  Id.
 16  I.R.C. § 2032A(b)(1)(D).
 17  I.R.C. §  2032(b)(1)(A)(ii).
 18  Finfrock v. United States, 2012-1 U.S. Tax Cas. (CCH) ¶ 60,641 
(C.D. Ill. 2012).
 19  Treas. Reg. § 20.2032A-8(a)(2).
 20  Treas. Reg. § 20.2032A-3(f).
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for the court is whether the agency’s answer is based on a 
permissible construction of the statute.15 This is the second 
step in the Chevron analysis.	The	District	Court	did	not	find	it	
necessary to get to the second test in this case.
 The District Court, applying that test, concluded that the 
statute does not require that  real property constituting 25 
percent or more of the adjusted value of the gross estate must 
be “designated in an agreement referred to in subsection (d)
(2),”16 only that 25 percent or more of the adjusted value of 
the gross estate must consist of  real property that “ . . . was 
acquired	from	or	passed	from	the	decedent	 to	 	qualified	heir	
of the decedent.”17 Thus, it is impermissible for IRS to require 
that a minimum of  25 percent of the adjusted value of the gross 
estate must be subjected to the special use valuation election. 
As the court stated, the statute “unambiguously provides that an 
executor can. . . “ elect for a percentage less than 25 percent.18 
The additional requirement imposed by the regulations19 was, 
therefore, invalid. 
Additional issues in the case
 The IRS, in its motion for summary judgment, argued 
that, in indirect ownership situations (remember, the real 
estate in this case was owned in a corporation), there was no 
formal arrangement calling for material participation by the 
decedent-owner or a member of the family as is required in 
the regulations.20 The decedent’s son had farmed and managed 
the real estate in question for the entire eight years before the 
decedent’s death. IRS conceded that an oral agreement might 
satisfy the material participation requirement in the regulations 
but asserted that the Service had not been advised of the oral 
agreement. That was probably because the issue was raised late 
in the proceeding by IRS.
 The court also noted that some issues may exist with respect 
to the amount of tax to be refunded to the estate. The court set 
the date of March 29, 2012, for resolution of both of the issues.
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